WILLIAM J. SCOTT
ATTORNEY GENERAL.
STATE OF ILLINOIS

- . SPRINGFIELD

August 18, 1977

FILE NO. S-1288

COUNTIES : : :

Lease of a County Building
to a Not-for-Profit Corpora- -
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Honorable €. Michael Wittg
State's Attorney '
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P.O. Box 769
Mt. Carmel, Illinocig

Déar}Mx. Witters:

.‘leasing"of-a county building for
dideration to the Wabash Valley

tory space to students of Wabash Valley College,
constitute a lease of public property for pri-
vate purposes in contravention to section la of
article VIII of the Illinois Constitution?
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Section la of artiecle VIII of the Illinois Consti-.
tutlon of 1970 states:

“Public. funds, property or credit shall be
used only for public purposes.” '

In addition to this constitutional mandate courts have

| repeatedly held that_the use of public mbney for privatei

purposes is a violation of due prbcess. People ex rel,

Greening v. Bartholf (1944), 388 Ill. 445, 449; Winter v.

Barrett (1933), 352 Il1l. 441._4687'ch1c§g§ Motor Club v.
Kinney (1928), 329 Ill. 120, 130.

It is'nét whO‘receivesfthe moneyfor propért&, bﬁt‘_f
rather the purpose of the use, which ié-diépoéitive of its
constitutional validity. Thus, evén though>private interestéf
’may benefit Lndirectly from a aale, lease. or cunveyance of" 
public land, the trapsaction is ngvertheless valid if done 3

for a public purpbéea People ax‘féi. citx»of Salem v.

cMackin (1972), 53 Ill. 28 347, 355: Peog}e ex rel. Adamowaki

 v. Chicago Rallroad Tarminal Authorxty (1958). 14 111. 24 230,

236; Paople ex rel. Gutknetc V. city of Chicago (1953), 414 -

Ilk. 600, 611-612,"
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it is claor from the déoates of:thé Sixth Iliinois-
constitutional Convention that .s?e_c-':i:jion la of article VIII
was not intended to chéngo‘the pievious éorrespondihg oon—_
stitutional provisionsias they had been interpreted and appl,iég
.hy the courts. Therefore, pursuaht‘to that court interpretofo
tion, tranaactions'can be made between units of government
and non~governmental corporations or antities as long as a
public purpose is aerved thereby. (xz Record.of ProceedlngS“‘
869.) Also, the section is not intended to be an independent
grant of power.- It merely‘provideé a mandatory test for
otherwxse authorlzed transactions. II Record of'Proceedings;
870, 872:.. | -

‘Opinion No. §-825 (1974 Ill. Att'y. Gen. Op. 297)
dealt Wi£h~aMQuestion similaroto'the oﬁé bosed’here. A
county-ownéd-hoSpital1planned}toiloose ground adjacent'to
the hospital to private physmcians for the construction of
thexr offices. It was’ my oplnion that even though there
would be incldental benefit to the phy31czans. a public pur=~
pose was being served by locating the offiees near the

hospital, In 0pinicn No. NP—844,_I advised that a lease of




Honorable C. Michael Witters - 4.

a portien of}a,&qunty nursing:bome.to a not-for-profit chiidﬁ-
day’care_centé:iWQuldibe a pﬁﬁlic purpose. | |

. The-ultimaté}qﬁégtipn@is;whethen the use of public -
funds.or prépéré§ is f6r é bﬁbli&épﬁkpese¢,vThe'céncept of
public purpose is an elastlc concept capable af exceptions;

to meet changing condltiona. (The People V. Chicago TranSLt

Authorit} (1945). 392 Ill 77, 86.) Normally. it is for the

General Assambly to decide what is for public gaod and what-

'are public purposes. and the courts regard such decisiens

with great respectq The Peogle v. chicqge Trangsit Authorlty
(1945), 392 111, 77, 86. | |
The puhlic purpose of education is enshrlned in
article X of the Illineis COnstitution~ | |
”A fundamental goal of the Pecple of the .-
State is the educational development of all
persons to the limits of their capacities. .~
" The State shall provide for an efficient
system of high quallty public educational
institutions and services, * * %"
The construction of dormitories has been approved
for the use of tax revenue in se¢tion 1 of the Board of

Governors of State Colleges and Universities Revenue Bond

Act (Ill, Rev. Stat. 1975, ch. 144, par. 1011l) as followsa:
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"The Board of Governors of State Colleges
and Universities or its successor is hereby
authorized tos

(a)} Acduire by purchase or otherwise, con-
struct, equip, complete, remodel, operate, con-
trol, and manage student residence halls, dormi-~
tories, dining halls, student union buildings,
field houses, stadiums, and any other revenue-
producing buildings of such type and character
as the Board or its successor shall from time
to time find a necessity therefor exists and as
may be required for the good and benefit of any
of the State Colleges or State Universities
under its jurisdiction and for that purpose may
acquire property of any and every kind and
description, whether real, personal or mixed,
by gift, purchase or otherwise;

® & % . "

The powers of a community college district board
do not specifically include building oxr providing dormitory
accommodations. But an explicit grant is not a prerequisite
for the existence of the power. Section 3-30 of the Public
Community College Act (Ill. Rev, Stat. 1975, ch. 122, par.
103=«30) negatés a restrictive reading of the enumerxated
powexrsgs

“The board of any community college district

has the powers enumerated in Sections 3-31

through 3-43. This enumeration of powers is
not exclusive but the board may exercise all




Honorable C. Michael Witters -~ 6.

othér'powats. not inconsistent with this Act,
that may be requisite or proper for the main-
tenance, operation and development of any college
or colleges under the 3urisdlctxon of the boarxd.”
Providing do;mitory accammodatxons is one way to
aid students in taking advantége of cammunity college educa~
tional programs. The presence of Sueﬁiaccommodatiqna may in
some cases make.atten&ancg'at a community college possible
for some who would otherwise not be able to attend due to
lack of ade@ﬁaté transportation. It isfclear that the
existence of residential facilities wbula'Servé.a valid
public purpose and would be in the interést of the countf
as well. This public purpose is served whether done directly
by the community college board or indiréctly through a not-
fqraptéfit'feﬁndatioﬁ;ﬂ | | |
| "grdm tﬁe fpﬁegcing iﬁ is-my‘dpinien,fhat a lease
by the county of thé:building in queéﬁign to the Wabash Valley
collegélfoundétion for the puippse.cf_pfoviding dormitory
facilities for_gtud;nté,at~Wébash,Véliey Junior College
Qould:be'a leaée of pubiic piapet#f.for_a public_puxpose and..
therefore not in contravention of section la of article VIII

of the Illinois State Comstitutien.
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Although the couhty has'no.explicit authority-to
provide aid dlrectly to community college distrlcts or
lndirectly through a college foundation, section 2 of The
Céunty Home:Act (Iila.Rev.~Sfat.‘l975.Vch. 34,:par.-5362)
provides that: | | o h |

u *** '

. 9 Upon the vote of a two—thizds majority
of all the members of the [county] board, to

- sell, dispose of or lease for any term, any

part of the home properties in such manner and
upon such terms as it deems best for the interest
of the county, and to make and execute all
necessary conveyances thereof in the same manner
as other conveyances of real estate may be made

by a county. o : ,
* % @ _ "

I also refer you to previous opinioﬁ Nos..s—691 and §-797
(1974 I1l. Att'y. Gen. Ops. 64 and 227) which discuss the
terﬁs and considérationliequiféﬁ fbr;theﬂléasing of counfy
properiy.  Leaéing mna§ he‘for‘an adquate donaiderétion.

Very truly yours,

ATTORNEY GENERAL




